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IN THE HIGH COURT OF SOUTH AFRICA  

EASTERN CAPE DIVISION, GRAHAMSTOWN  
 

              Case no: 974/2012 

              Date Heard: 31/05/2012 
         Date Delivered: 14/06/2012 
In the matter between:  

 

NGUBUZAYO DUMSE                        APPLICANT  

 

 
 

Versus  
 

 

MILILE MARTIN MPAMBANISO                   RESPONDENT   

     

REASONS FOR JUDGMENT  

 
SMITH J:  

 
Introduction 
 
 
[1] The Applicant, Ngubuzayo Dumse ("Dumse") is a 64 year-old 

pensioner who lives at Maqomleni Village in the Machibini 

Administrative Area, Lady Frere. Dumse has left school after 

completing Sub B and is functionally illiterate. His affairs are 

conducted by his son, Thobeleni Dumse, who has completed matric.  
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[2] During August 2003 Dumse was seriously injured in a motor 

vehicle collision that occurred on the public road between Cradock and 

Cookhouse.  Amongst other injuries, his right foot was crushed, and as 

a result his right leg had to be amputated below the knee.  

 

[3] Dumse instructed attorney Milile Martin Mpambaniso 

("Mpambaniso") to pursue his claim against the Road Accident Fund. 

In the course of those instructions he entered into a fee agreement 

which eventually resulted in Dumse being charged some 84% of the 

amount which Mpambaniso had recovered from the Fund. It is the 

legitimacy of that fee agreement which is the subject of these 

proceedings. Dumse seeks an order setting aside the impugned fee 

agreement and directing that Mpambaniso’s attorney and client bill be 

referred for taxation on the basis of the prescribed tariff.  

 

Factual Background 

[4] Dumse had instructed Mpambaniso to pursue his civil claim on 4 

August 2004 after he had heard, through word of mouth, that 

Mpambaniso specialises in motor vehicle accident claims.  
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[5] When he first consulted Mpambaniso, his son Thobeleni 

accompanied him, but had to wait in the reception while he was taken 

to Mpambaniso's office.  

 

[6] Mpambaniso presented him with various documents which he 

was requested to sign. Because he had assumed that Mpambaniso was 

bona fide, he signed the documents even though he was unaware of 

the contents thereof. 

 

[7] He stated that the question of fees to be charged by 

Mpmabaniso had not been discussed with him, and that when he 

enquired about it, he was told that it would "be discussed later". 

 

[8] The civil action was eventually instituted during 2006 when 

attorneys Dold and Stone, Mpambaniso's Grahamstown 

correspondents, issued summons against the Road Accident Fund. The 

matter was first set down for hearing on 5 September 2007, but was 

removed from the roll on that day. The Road Accident Fund was 

ordered to pay the wasted costs on that occasion.  

 

[9] It was again set down on 26 August 2008, when an order was 

made for the merits and quantum to be separated. The matter 
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proceeded on the issue of the merits only, and Pillay J issued an order 

declaring the fund to be liable for such damages as Dumse may be 

able to prove in due course.  

 

[10] The matter was eventually again set down for determination of 

the quantum on 20 December 2008. It did however not proceed, but 

was again set down for hearing on 23 February 2010.  

 

[11] In the meantime Mpambaniso had instructed several experts 

who were all based in Durban. Dumse claims that he had never been 

consulted regarding the appointment of these experts. During the 

course of the litigation he and other members of Mpambaniso’s staff 

were required to travel to Durban for consultations with these experts 

on numerous occasions. These consultations have resulted in huge 

fees and disbursements.  

 

[12] On the day before the trial the fund offered to pay an amount of 

R575 148. 25, together with a certificate to pay Dumse's medical 

costs, and had tendered to pay costs on a party and party scale. 

Dumse accepted the offer, and it was subsequently made an order of 

court. The fund was also ordered to pay the qualifying expenses of 

expert witnesses. 
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[13] Dumse heard nothing further from Mpambaniso until June 2010 

when he noticed that an amount of R200 000.00 had been paid into 

his bank account. He was surprised that he had been paid such a small 

amount, and therefore went to Mpambaniso's office for an explanation.  

 

[14] There he consulted one “Pezi”, who told him that she would take 

the matter up with Mpambaniso and revert to him. Pezi however never 

came back to him, and during the course of 2010 he had visited 

Mpmbaniso's office on various occasions to extract an explanation for 

the amount that had been paid to him, but to no avail.  

 

[15] Eventually on 22 March 2011, he received a letter from 

Mpambaniso which enclosed a number of documents including a cash 

reconciliation statement, party and party bill of costs and an attorney 

and client bill of costs. The document titled "Cash Reconciliation 

Statement: N Dumse” set out the capital amount received from the 

Fund; the taxed party and party costs received from the Fund (being a 

sum of R212 471. 25) and Mpambaniso's attorney and client costs, 

amounting to R657 466. 48. The nett effect of the reconciliation was 

that Dumse still owed Mpambaniso an amount of R105 323. 75.  
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[16] Dumse thereafter instructed Jerome Shaw of attorneys De Wet 

Shaw and Baxter, to investigate the matter. In the meantime he had 

received a call from Mpambaniso's office demanding payment of the 

outstanding amount of R105 323. 75 “as soon as possible”. After 

payment of this amount Dumse would have been left with some R94 

677. 00. Mpambaniso's attorney and client costs had therefore 

amounted to some 84.5% of Dumse's total settlement figure, which 

included the taxed party and party costs.  

 

[17] Shaw wrote to Mpambaniso on 18 April 2011, advising him that 

his firm had now been appointed to act for Dumse, and requesting that 

he furnish them with the copy of the medical certificate issued by the 

Fund.  

 

[18] Mpambaniso did not reply to this letter, and Shaw again wrote to 

him on 21 April 2011, requesting him not to proceed with legal action 

against Dumse pending the taxation of his attorney and client bill.  

 

[19] Mpambaniso again failed to respond to this letter, and on 3 May 

2011 Shaw wrote to him again, requesting a copy of the medical 

certificate to enable Dumse to have his artificial leg fitted.  
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[20] Mpambaniso eventually replied to Shaw's letter on 3 May 2011, 

refusing to release any documents from Dumse’s file until “such time 

the issue of our Attorney-client bill has been resolved”. He also stated 

that: 

"As the matter presently stands, based on an untaxed attorney and client bill, 

there is an amount owed to us by your client". 

 

Mpambaniso only eventually furnished the requested documents on 20 

May 2011. 

 

[21] Mpambaniso's attorney and own client bill was eventually set 

down for taxation on 20 February 2012. Shaw lodged various 

objections to the bill, inter alia, on the basis that Dumse had never 

agreed to a tariff in excess of the prescribed tariff, namely R500 per 

hour. Mpambaniso stated in reply that Dumse had indeed signed a fee 

agreement on 4 August 2004, in terms whereof he had agreed to a 

tariff higher than the one prescribed. He also enclosed a copy of the 

fee agreement. In terms of this agreement, Dumse had ostensibly 

agreed to be charged R230 per quarter of an hour.  

 

[22] Dumse stated that he had no recollection of having signed the 

agreement, nor were the terms thereof ever discussed with him by 

Mpambaniso or any member of his staff. He accepted however that he 

may well have signed the agreement when he signed the other 
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documents, and confirmed that the signature that appears on the 

agreement is indeed his.  

 

[23] Shaw subsequently referred the attorney and own client bill to 

Mark Bowles, a legal costs consultant, who concluded that if the bill is 

taxed according to the statutory tariff, an amount of R287 429. 17 

would be taxed off fees, and a further R74 718. 75 would be taxed off 

disbursements.  

 

[24] Dumse contend that it is evident from the following that 

Mpambaniso had deliberately overcharged him:  

 

(a) The attorney and client fees are some 1000% more that 

the party and party fees;  

 

(b) Mpambaniso charged an amount of R9 145. 00 (including 

disbursements) for travel to Grahamstown to have the 

summons issued;  

 
(c) An amount of R11 615. 00 (including disbursements) had 

been charged for travel to Grahamstown to issue a 

subpoena; 

 

(d) The fees for the waiting time at court by Phezisile Qata, an 

attorney of some four years experience, was charged at R1 
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800 per hour while the prescribed rate was only R355 per 

hour; and 

 

(d) Mpambaniso had charged a fee of R17 000. 00 for 

travelling on two occasions, and attorney Qata had 

charged R4 000 for a consultation, resulting in some R44 

084.00. In comparison that of Advocate Schoeman amount 

to R8 000 (which included his travelling and consultations) 

for attendances in Durban.  

 

[25] The taxation of Mpambaniso's attorney and own client bill has 

now been put on hold pending a decision by this court.  

 

[26] In his answering papers Mpambaniso has asserted the validity of 

the fee agreement, and averred that the terms thereof had been duly 

explained to Dumse. He averred that Dumse had confirmed that he 

understood the contents, and had agreed to the terms thereof.  

 

[27]   Mr Cole, who appeared for Dumse, submitted that the 

agreement should be set aside on the bases that: 

 

(a) It contravenes the provisions of the Contingency Fees Act 

66 of 1997 ("the Act"); and 
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(b) The terms thereof are contrary to public policy and offends 

society's good morals.  

 

Is the agreement a contingency fee agreement? 

[25] While Mpambaniso initially contended that the fee agreement 

constitute a contingency fee agreement as contemplated in the Act, Mr 

Cole was constrained to concede that Mpambaniso's entitlement to 

recover fees was not explicitly dependent upon a successful outcome 

of the litigation. He submitted in the event that the fact that 

Mpambaniso had required Dumse to cede his interests in his claim as 

security for the former’s fees, meant that the agreement was in effect 

a contingency fee agreement, and that insofar as it purports to entitle 

Mpambaniso to fees in excess of that allowed by the Act, the 

agreement is unenforceable.  

 

 [29] I agree however with Mr Van Niekerk, who appeared for 

Mpambaniso, that it is apparent from the terms of the agreement that 

the latter's entitlement to fees was not made dependent on a 

successful outcome of the litigation.  

 

[30] In terms of the Act a contingency fee agreement is one in which 

it is agreed that: 
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“...the legal practitioner shall not be entitled to any fees for services rendered 

in respect of such proceedings unless such client is successful in such 

proceedings in the extent set out in such agreement.” (s. 21(a)) 
 

[31] The legal practitioner is then entitled to fees equal to, or higher 

than his or her normal fees. The fees may however not exceed the 

normal fees by more than 100%, or 25% of the total amount awarded 

in consequence of the proceedings.  

 

[32] There are numerous indications in the agreement that it was not 

intended to be a contingency fee agreement. These are: 

 

(a) The fact that Dumse had agreed to pay the R230 per 

quarter of an hour fee himself; 

 

(b) Dumse had purported to waive any defence of prescription 

if he for any reason had not paid the fees and 

disbursements within the three years after it had become 

due; and 

 
 

(c) Dumse had agreed to be liable "as principal" to any person 

who had rendered any services in connection with the 

case, including, but not limited to, Advocates, experts and 

investigators.  
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[33] The provisions of the Act are very specific regarding what 

constitutes a contingency fee agreement. For the reasons stated above 

the impugned fee agreement do not satisfy these requirements.  

 

Does the agreement offend public policy? 

[34] The question that remains is whether the terms of the impugned 

fee agreement, as they stand, evince a tendency toward conduct 

which will in all probability be unconscionable, immoral or illegal. If it 

is indeed possible to implement the terms thereof in a manner that is 

not against public policy, the court should allow the agreement to 

stand. See Juglal NO and Another v Shoprite Checkers (Pty) Ltd 

t/a OK Franchise Division 2004 (5) SA 248 (SCA) at 258, para 

12.  

 

[35] In our law a contract is unenforceable if it offends public policy 

or good morals. The power to set aside a contract on this basis should 

however be used sparingly and only in cases where the impropriety of 

the transaction and the element of public harm is manifest. (Botha 

and Another v Finanscredit (Pty) Ltd 1989 (3) SA 773 (A) at 

781-783).  
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[36] This is so because the freedom to contract and the need to 

accord binding effect to covenants which are voluntarily entered into 

are important tenets of our law of contract. The arbitrary or 

indiscriminate use of the power to declare contracts unenforceable on 

the basis that they offend public policy could undermine these 

established and venerable legal principles. (Sasfin (Pty) Ltd v 

Beukes [1989] 1 ALL SA 347 (A)) 

 

[37] In Brisley v Drotsky 2002 (12) BCLR 1229 (SCA), Cameron 

JA (as he then was) held that the concept of public policy is now 

rooted in the Constitution and the fundamental values such as human 

dignity, equality, human rights and freedom. He continued to state, at 

1257 B, however that:  

"[w]hat is evident is that neither the constitution nor the value system it 

embodies give the courts a general jurisdiction to invalidate contracts on the 

basis of judicially perceived notions of unjustness or to determine their 

enforceability on the basis of imprecise notions of good faith".  
 

 
[38] He however cautioned, at 1257 F, that: 

"The Constitution requires that its values be employed to achieve a careful 

balance between the unacceptable excesses of contractual ‘freedom’ and 

securing a framework within which the ability to contract enhances rather 

than diminishes our self respect and dignity" 

 

[39] In my view an inevitable corollary to these legal principles is that 

the administration of justice is equally at risk of being brought into 

disrepute where a court hesitate to intervene in circumstances where a 
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possibility of impropriety or harm to the public is manifest and where 

“simple justice between man and man” would require such an 

intervention. (See Botha v Finanscredit supra at 789 A).  

 

[40] Mr Van Niekerk submitted that upon a proper contruction of the 

terms of the agreement, there is no probability of unconscionable, 

moral or illegal conduct flowing from the implementation thereof. He 

argued that the taxing master has the power to ensure that the 

implementation of the agreement does not yield such results. He 

argued further that the taxing master will be empowered to determine 

whether the charged fees relate to work specifically authorised by 

Dumse and whether the fees were reasonable. The taxing master is 

not deprived of these powers and duties by virtue of the existence of 

the agreement, so he argued. He submitted further that the 

agreement should therefore be left intact, and the bill referred to the 

taxing master, or the law society, to determine a reasonable fee due 

to Mpambaniso. Mr Van Niekerk was however constrained to concede 

that the taxing master will be bound by the agreed tariff in the 

exercise of his or her discretion.  

 

[41] In my view Mpambaniso's attorney and own client bill is grossly 

exorbitant, unconscionable, and should not be allowed to stand. The 
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only question is whether the agreement presents an insurmountable 

obstacle to the determination of a fair and reasonable fee by the 

taxing master. In other words, will it be possible for the taxing master 

to determine a reasonable fee by applying the terms of the impugned 

fee agreement? 

 

[42] Because attorneys are officers of the court, the court may 

scrutinise their conduct and refuse to give effect to a fee agreement "if 

an unconscionable agreement is entered into and advantage is taken 

of a client who may be ignorant...”. In Goolam Mohamed v Janion 

1908 29NLR 304 at 307. This jurisdiction will normally only be 

exercised where a client claims to have been overreached or the 

contract was induced by force, error, fraud or undue influence. 

(Chapman Dyer Miles and Moorehead Inc v Highmark 

Investment Holdings CC and Others 1998 (3) SA 608 (D) at 

612E-F) 

 

[43] In Mnweba v Maharaj 2001 (1) ALL SA 265 (C), the court 

set aside a fee agreement where the agreed fee amounted to more 

than fifteen times the attorneys' taxed party and party bill of costs. In 

that case Duminy AJ held at 281, paragraph 48, that the approach in 

such matters should be driven by public policy and concluded that: 
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"Ensuring that the administration of justice does not fall in disrepute is the 

most important and obvious amongst them. This legitimate policy objective is 

achieved, inter alia, by protecting lay litigants against predatory fee 

arrangements and pacta de qouta litis in whatever form they occur.” 

 

 

[44] There can be little doubt that Mpambaniso must have been 

aware that Dumse will not be able to afford the fees contemplated in 

the fee agreement. I agree with Mr Cole that his only realistic 

expectation for recovery of his fees could have been in the event of 

Dumse's claim succeeding. Yet, he elected not to enter into a 

contingency fee agreement. In fact, it seems clear to me, that the 

impugned fee agreement was deliberately designed to take it outside 

the purview of the Act, thus allowing Mpambaniso to charge fees in 

excess of those prescribed by the Act.  

 

[45] The Act has several salutary features which serve to protect both 

litigant and legal practitioner. The litigant is enabled to pursue his or 

her claim where otherwise he or she may not have been able to afford 

legal fees. The fact that the recovery of the legal practitioner's fees is 

made contingent upon the successful conclusion of the claim, the 

litigant can be reasonable sure that the practitioner would not pursue a 

claim which has no merit, and would work diligently to achieve an 

expeditious and positive outcome. The legal practitioner on the other 

hand is assured of his fees and spared the potential embarrassment of 
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claims of overreaching by a disgruntled client after the successful 

conclusion of the case.  

 

[46] Mpambaniso sought to savour these benefits without adhering to 

the limitations on fees prescribed by the Act. The fact that he had 

required Dumse to cede his interests in the claim as security for his 

fees, was in my view a disingenuous attempt to achieve these results. 

There is no indication that he had in fact explained the option provided 

by the Act to Dumse.  

 

[47] There are in my view various terms in the agreement that will 

constitute insurmountable obstacles to the determination of reasonable 

fees by the taxing master, if they are allowed to stand. By way of 

example, Mpambaniso is entitled to charge for the time spent by 

administrative staff at the same rate as that charged by the attorneys. 

He is entitled to levy 2% interest per month on outstanding 

disbursements and the hourly rate will be increased by 15% per 

annum, "compound at the end of each completed period of 12 months 

from date of instructions". It is, in my view, therefore unavoidable that 

the implementation of these clauses will result in exorbitant fees. In 

fact there can be little doubt that this was exactly what Mpambaniso 

sought to achieve by concluding the fee agreement in the first place.  



18 
 

[48] I am therefore of the view that it is unavoidable that the 

implementation of the terms of the impugned fee agreement will result 

in fees that are grossly exorbitant, unconscionable and against public 

policy. The impugned agreement therefore falls to be set aside on this 

basis. 

 

Costs 

[49] For the reasons set out above, I am also satisfied that 

Mpambaniso's conduct is deserving of censure, and that an award of 

costs on an attorney and client scale is therefore justified.  

 

Order 

[50] In the result I make the following order:  

 

1. The attorney and client fee agreement entered into 

between the Applicant and the Respondent on the 4th day 

of August 2004 is hereby set aside on the basis of its 

unlawfulness; 

 

2. The Respondent is entitled to taxed costs on the High 

Court scale, on an attorney and own client basis, as 
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promulgated from time to time in terms of the Rules Board 

for Courts of Law Act, 107 of 1985;  

 

3. The Respondent is ordered to pay the Applicant's costs on 

the attorney and client scale.  

 

 

 

 

 

 

_______________________ 
J.E SMITH  
JUDGE OF THE HIGH COURT  
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